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The Cablnet Office

COPY
Ref: A5948667

5 February 2024

Mr Peter Mettander
28 Lidco Street
ARNDELL PARK NSW 2148

Emait:

Re: Notice of Decision - your GIPA apptication - Civit Procedure Act 2005 and Australia Acts 1986

Dear ltlr lMetlander

On 1"1 December 2A23 we received your access apptication under the Goyernment lnfarmation (Pubtic
Access) Act 2009 (GIPA Act) requesting access to:

"lrequesf farmal access applicatian under Government lnformation (Public AccessJ Act 20Ag
{NSll4 (the GIPA Act) far the following:

i am researching Civil Procedure Act 2AA5.

The Parliament of New South Wales confirms His I'tlajesty King Charles /ll is Constitutional
lvlonarch of Australia and the exisfence af the Commonwealth Constltution.

I am searching for the speclfic instrument supparting the lawful validity of Civil Procedure Act
20A5 confirming Civil Procedure Act 20A5 correctly searches for it's head of power under the
C o mm a nw e alth C o n stitutia n.

Irly Hansard search confirms, follawing readings by the Legislative Assembly and the Legislative
Cauncil on April6,20AS and h,4ay 24,2A05 and l$ay 3,2A05 the Civil Pracedure Bil 2AA5
assented as law an June 1,2AA5 as Civil Procedure Act 2AAS Number 20 af 20A5.

The Civil Procedure Act 2A05 gave rise to IJniform Civil ProcedLrre Rules 2A05.

ltly detailed research is unable to confirm lawf ul validity of the Civil Procedure Act 20A5 and
Unifarm Civil Procedure Rules 20AS correctly search for their head af power under the
Commonwealth Constitution and the authority af His lvlajesty King Charles /ll in his posltion as
Constifutlonal hAonarch of Australia.

Speciflcally, I request f rom The Cabinet Office the insfrum ent that the Australia Act 1986
(Commanwealth) and Australia Act 1986 (U.K.) looks ta for their head of pawer under the
Commonwealth Constitution for it's valid creation by the Commonwealth Parliament or, a
lawfully valid instrumenf oufslde of fhose poi4/ers set out in Section 51 af the Commonwealth
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Constitution. fhis instrument is mandatary to establlsh the Australia Act 1986 (Commonwealttl
and Australia Act 1986 (UK) are lawf ully qualif ied in the exercise of the executive powers in fhe
C omnto nw e alth of Au str ali a.

and,

Specifically, I request f rom The Cabinet Off ice f he insf rum ent that the Civil Procedure Act 2005
looks to for it's head af power under the Commonwealth Constitution for it's valid creation by the
Commonwealth Parliament or, a lawfully valid instrument outslde fhose powers set out in
Secfion 51 of the Conrmonwealth Constifution. This lnstrumenf is mandatory io establish the Civil
Pracedure Act 20A5 is lawfully qualified in the exercise of the executive pawers in the
C o mm onw e alth of Au str ali a.

The inf ormation soughf is nof available an the Parliament of New South Wales websife.

The inf ormation sought is not available in the public damain".

I note that on 20 December 2A23, you agreed to an extension to the timeframe for deciding your
application to 5 February 2A24. Thank you for your cooperation in this regard.

Decision
I have today decided your apptication by deciding that information is not held by the Department
{section 5B(lXb) of the GIPA Act)"

Statement of reasons

Searches conducted

Section 53(2) of the GIPA Act requires that agencies must undertake such reasonabte searches as
may be necessary to find any of the government information apptied for that was held by the agency
when the application was received.

Section 53(3) of the GIPA Act states that the obtigation of an agency to undertake reasonabte
searches extends to searches using any resources reasonably available to the agency inctuding
resources that facilitate the retrieval of infornration stored eIectronicatty.

Searches for information relating to your apptication were undertaken by Elections & Constitutional
Law, Legal Branch.

LegaI Branch undertook searches in Objective, the Department's document management system,
using the fo[lowing search terms:

. "civiI procedure act" and "instrument" and "constitution"

. "Australia Act 1986" and "instrument" and "constitution"

. "Section 5"1 Constrtution" and "AustraIia Act 1986"

I am advised that no government information fatting within the scope of your apptication has been
identified.

lnformation not hetd

I have therefore decided under section 58(l)(b)of the GIPA Act that the information sought is not
hetd by the Department.

You may, however, wish to consider the fottowing Acts ancJ [inks to the relevant websites below:
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New South Wales Constltutio n Act 1855 (UK) - https://www.f oundingdocs.gov.aulitem-sdid-
78.htmt

Constitutlo n Act 1 902 (NSW) - https://leeislation.nsw.sov.au lwhole/htm [/inf orce/cu rrent/act-
1902-032#sec.5 (in particular section 5)

. Australia Act 1986' {Cth} -

. Australia Act 1986 {U K) -
htt ps://www.lee islation. .aulDeta i Is/C2004A03181

1 s v 1 = ( 1 ) N o 9/o201 aw a/o20 o r % 2 0 i n s t r u m e n t, t h e%ZA
Pa r I i a me ntolo 2 0 of %201h e 7o20 Stat e

Ptease note that The Cabinet Office is providing this response for informational purposes onty and it
is not intended to be, nor should it be taken to constitute, legal advice.

Rights of review
This decision is reviewable under section 80(e) of the GIPA Act. lf you are aggrieved by the decision
that the information sought is not held, you may seek review under Part 5 of the GIPA Act.

There are three forms of review;

. internal review by a senior officer of the Department,

. external review by the lnformation Commissioner, or

r external review by the NSW Civit and Administrative Tribuna[.

Your review rights are summarised in the enclosed fact sheet. You have four weeks from the date of
this letter to apply for an internaI review, and eight weeks to appty for an external review.

Fees and charges
The GIPA Act entitles the Department to charge for the processing of an application, even in
circumstances where a decision is made that the Department does not hold any information falting
within the scope of the apptication.

Atthough 3 hours have been spent by the Department processing your application, I have decided
that no further charges shoutd be imposed for this application.

lnquiries
Please contact infoandprivacv@tco.nsw.gov.au, if you have any questions in relation to the
appIication"

Sincerely

Sarah Johnson
Director, LegaI
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